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CHAPI'ER I

STATEMENT OF THE PROBLEM
Purpose Ot

~

Study

It is the purpose of this paper, through the examination of
the literature, to present information which will assist teachers
of physical education and coaches in understanding their responsibilities in the conduct of their duties with regard to negligence.
~Of!!:!,!

Study

Because people are becoming suit conscious for all accidents,
the problem of negligence is slowly becoming very important in
physical education and coaching, so it should be the duty of teachers
in these areas to know and understand the causes of negligence in
physical education and athletics.
Limitations Of

~

Stuciy

The major limitation of this paper is that more and more books
are being written on the subject of teacher liability, making coverage
of all the material very difficult.

The sources of information that

are used in this paper were obtained in the libraries of the University
of Illinois, O}iampaign, Illinois and Eastern Illinois University,
Charleston, Illinois.

-1-
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Introduction
Accidents in the secondary schools occur more often in physical
education and athletics than in any other area of the school program.
This is largely because of the vigorous nature and the broad scope of
the activities involved.
following reasons:

These accidents may be due to any one of the

inadequate medical supervision and care, faulty

protective equipment, improper conditioning, lack of leadership on the
part of the instructor or students while conducting an activity with
many inherentris ks, poor officiating or hazardous .facilities.

No

matter how carefully the director, coach, and staff perform their
jobs, some accidents will occur.

When accidents do occur, someone

is morally, legally, and financially responsible for the care of the
injured. 1
There exists two opposing views concerning the school!s
responsibility for accidents which occur in athletics.

One view

maintains that the school, though negligent, is a govem.mental agency
which is not liable by law.

The other view, substantiated by cases

on record, has held the school responsible because negligence was
proven.

2

The view which maintains that the school is a governmental
function and therefore not liable by law operates under the maxim:
"The King Can Do No Wrong."

Under this maxim, the government is

deemed unable to comm.it wrongs for which its citizens have redress
without its giving express permission for that redress.

1William L. Hughes and Esther French, The Ad.ministration of
Physical Education tor Schools and Colleges (New York: A.S. Barnes
and Company, 1954), p. l33.
2aerbert J. Stack and J. Duke Elkow, Education for Safe Living
(Englewood Cliffs, New Jersey: Prentice-Hall, 1959), pp. 30?-308.
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The social injustices caused by the foregoing maxim and the
coming ot insurance have caused a tew legislatures and courts to
re-examine this doctrine ot "The King Can Do No Wrong" as applied
to school districts. 1
States, such as California and Washington, instituted direct
legislation which made school boards subject to law suits arising oat
of negligence.

The Washington law excepts accidents involving play-

grounds, athletic apparatus, and manual training equipment.

In the

Cali-tornia legislation, no exceptions were made. 2 The North Carolina
legislation changed the governmental immunity doctrine insofar as it
applies to accidents arising out of the operation ot school buses,
and made the provision that damages up to $10,000 per claim may be
obtained it negligence is shown. 3
In the examination ot liability ot the local school district,
it appears that an opinion accompanying a particular court decision
is more important for the tar-reaching precedent than for the immediate
monetary judgment involved.

This situation occured tor Illinois

comm.unities in March of 1959 in the well known ":Molitor !.• Kanel.and
Community

~

School District" case which crumbled the foundations

of school district immunity throughout the entire state ot Illinois.
Arter the precedence set by this case, school districts more
readily accept their obligation to victims ot accidents when it has
1Edmund E. Reutter, Schools and 'l'he Law (New York:

Publications, Incorporation, 1964), p. 71.
2ill,!.

-

3rbid.

Oceana
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been definitely shown that the school districts did not take reasonable and prudent measures to protect the people in their custody.
As obtained from the 1964 edition of Accident Facts, 1 the
accident experience of nearly 3,500,000 students are sumrr2rized in
the table below.

The figures in the table are rates which show tl:e

number of school jurisdiction accidents per 100,000 student days.
T.ABLE I

Kng,

Shops and Labs
Building-General
Grounds-Unorganized
Activities
Grounds Mis.
Physical Education
Intra-mural Sports
Inter-scholastic
Sports
Special Activities
Going To and From
School (M. V.)
Going To and From
School (No. M. V.)

*

1-3 s;r.

*

4-6

~r.

7-9 sr-.

10-12 s;r.

1.2

*

1.3

2.0

1.5

2.9

2.5
2.6

1.9

2.?
.5

3.2
.5
2.a
.1

1.3
.5
8.4
.6

.4
.4
10.7
.9

.5

' .5
0
.'.)5

1.0
.05
.05
.05

.05
,,o5

1.4

5.3

.05

.1

.1

.6

.3

.2

.3

.3

.5

.5

.6

.5

.3

As shown in the table, the accident rates for physical education
and athletics for grades seven through twelve is greater than is the rate
for any other individual school function.
Grounds !2£. Liability
Educational authorities are becoming increasingly aware of their
legal and financial, as well as their moral responsibilities for the
·prevention and care of injuries.

Under certain circumstances, teachers,

supervisors, and administrators are legally responsible for injuries
incurred in activities under their supervision. 2 The exact nature of
1National Safety Council, Accident Facts, A Report Prepared By
the Statistic Division (Chicago: National Safety Council, 1964), p. 90.
2Gordon T. Carlson, •I'll Be Suing You, Coach!", The Educational
Digest, XXII (September, 1958), p. 46.
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liability is extremely difficult to determine without competent legal
advice, since it varies in the many states.
A teacher's liability is Tort Liability, which can be defined

as "· •• liability tor personal or property injuries caused through
the defendant's negligence ••• •" Generally speaking, cases involving liability for injury incurred in an athletic contest or in a
school physical education class can. be grouped into five elassitications:

(l)

curriculum;

improper segregation ot pupils;

(3)

nuisance;

(4)

(2)

Un.suitable

super'f'isory deficiencies; (5)

detec-

tive equipment.l
Negligence
There can be no legal liability tor injury un.lesa negligence
can be shown and proven by a court ot law.

There are certain basic

elements llib.ich are necessary tor an action on negligence. These are:
l.

The failure of the individual to act so as to protect
other.

2.

The failure to act as a reasonable prudent and careful
person would under the cireUJ1stanees involved.z

3.

The lack of due diligence or care. 3

4.

The permitting of a third person (other than the teacher
or the injured pupil) to use an object or to engage in an
activity if he is likely to conduet himself in such a
manner as to cr!ate an unreasonable risk of harm to himself or others.

2nenis J. Kigin, Teacher Liability in School-shop Acoideats
(Ann Arbor, 16.chigan: Parkken Publications, Incorporated, 1963), p. 12.
3iloe Tener, "'l'he Coaches Legal Liabilities," Scholastic Coach,
XXXIII (September, 1963), p. 50.

"nda,

.2E.• !!!.•, p. 12.
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In addition to the above elements, the courts also determine
negligence by ascertaining it those responsible should have seen the
ea use ot the 1njurJ, not whether the7 saw it. 1

CHAPrER II
DEF! NITION OF TEBMS
Descriptive terms llhich ere not in everyday conversation are
of'ten used in treatises relating to the field of law.

The terms

themselves are legal in nature am are understood by those in the
practice of law but are frequently misunderstood by others.

1

The

following are deti.oitions of the legal terms that are used in this
paper •
.Accident - An unforseen event, generally one that causes an
injury, which is not the result of the deliberate
or the negligent act of some person.2
Assumption of Risk - Certain activities have inherent in
them elemants of danger. By voluntary participation in such acth'it ies a student, by implic~tion,
assumes the risks normal to such activities.
Contributol'Y Negligence - If a person fails to act as a
reasonably prudent person in regard to his OWl
safety, and such action or negligence contributes
to the cause of' injury to himself', his ov.n negligence cancels his action against another.4
Defendant - The person defending or denying; the p1rty against
whom relief or recovery is sought in an action of a
suit.5
ls1dney w. Rice, "A Suit For The Teacher," Journal of Health,
Physical Education, and Recreation, XXXII (N0'1ember, 1961), p. 25.
2Max Radin, Radin Law Dictionary (New York:
tions, 1955), p, 4.

Oceana Publica-

3 Henry c. Black, Black's Law Dictionary (St. Paul, Minnesota:
West Publishing Company, 1951), p. 507.
4 Ibid., p. 867.

-

5ll!j. , p. 594.
-7-
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Legal Negligence - Negligence per se; the omission of such
care as ordinarily prudent persons exercise and
deem adequate to the circumstances of the case.l
J

Liability - .An obligation or duty to do soma thing or to refrain
from doing something, created by contract or status
or by the conditions of social living.2
Malfeasance - Evil doing; ill ~nduc_t; the doing of an act
which a person ought not to do at all or the unjust
performance of some act which the party had no right
or which he had contracted not to do. 3
Misfeasance - A misdeed or trespass. The impropei performance
of sorr~ act which maL may lawfully do.
Nonfeasance - Failure to perform a duty.5
Plaintiff - A person who brings an action; the party who complains or sues,.. in a personal action and is so named
on the record. 0
Tort - A private or civil wrong or injury. A legal wrong
committed upon the person or property independent
of contract; the violation of s~me private obligation by which damages occurred.
Tort Liabilities - This differs from breaches of contract in
that the liability is not voluntarily assumed or
imposed by general law.8
Vis Major - This is the legal tenn for an Act of God. 9
1

Ibid., P• 1041.

2

Radin, .21!.·

ill·' p. 189.

3Black, .2E.· cit., p. 1220 •
4rbid.' p. 1152.

5
Radin, .2£.· cit., p. 222.
6Black, .2E.• cit., p. 1307.
7

Frank Conway, "Who Is Liable?", Safety Education, XL
(September, 1960), p. 60.
8

lli.2..·'

9R
·1 ce,

p. 61.
... ~+
.Q.Q.. ~·'

p. 26 •

CHAPTER III
NEGLIGENCE AS A BASIS FOR LIABIUTY IN
SPORTS ACTIVITIES AND HiYSICAL EDUCATION

The major deterlllinin.g factor ot liability in athletics and
ph7sical education is whether or not negligence occurred.

Toda7,

negligence is based on common law, rulings that have been previously
:made, or legal procedure that has been established. 1 In a suit ot
negligence, tour essential factors are involved before the law suit

can succeed in court.

First, it must be shown that the coach,

teacher, or administrator owed a duty to the athlete in a usually
hazardous position involving unreasonable risk to him. 2

Secondly,

the coach, teacher, or administrator being aware ot the tirst tactor,
tailed to observe the duty of avoiding unreasonable risks. 3

Thirdly,

the courts place a great deal of emphasis on the principle of foreseeability; that is, it the teacher acts in any way that a reasonably
prudent person would eons id er dangerous, the teacher would be held
negligent. 4

Fourthly, there must be established substantial proot

1tiabilit1 and !he Teacher ot Physical Education, (Office ot

Superintendent ot Public Instruction, State ot Illinois,. 1).96-!} ) , p.6.
2!:dward !'. Woltmer, The Organization and Administration at
Physical Education (New York: Appleton-Century-Crotts, Inc., 1949),

p. 204.
3sewton Edwards, The Courts and The Public Schools (Chicago:
University ot Chicago Press, 1955), p. 475.
4state at Illinois, .21?.·

.!!1·,

-9-

P• 9.

that daJll!lge did occur to the athlete as well as :f'sctual evidence o:f'
the nature and probable extent of damage that was caused by the unreasonable risk taken by the individual. 1 Finally it is up to a
court of law to determine negligence before the defendant can be
proven guilty of a negligent act. 2
Negligence can arise from many aspects of behavior.

It, tbere-

fore, behooves coaches and physical education teachers to note and
observe the reasons which may constitute negligence and follow safety
suggestions which will control them.
!'owler
ligent.

w.

Harper3 notes twelve reasons for acts of being neg•

Mr. Harper classifies these reasons as negligent because:

l. It is not properly done; appropriate care is not
employed by the individual. Example: the instruetor who
permitted a student to use the trampoline without spotters.
2. The circumstances under which it is done create
risks, although it is done wi tti due care and precaution.
Example: tlio softball games are played on opposite ends
ot an area which is not large enough to avoid overlapping
outfielders.
3. The individual is indulging in acts which involve
an unreasonable risk of direct and immediate harm to others.
Example: the physical education instructor placed a boy at
a certain position to mark where the shot-put landed. The
instructor put the shot which hit the boy's head.

4. The individual sets in motion a toree, the continuous
operation ot which may be unreasonably hazardous to others.
Example: a person who, without Justification, frightens a
horse or dog which becomes uncontl'Ollable.
1state ot Illinois,~·

2.!..l·•

p. 9.

2Made:line K. Remnlein, The Law of Local Public School Administration (New Yo:rll:: McGraw-Hill Book Co., Inc., 1953), p. 24?.

-

3Fowler w. Harper, A Treatise on The Law ot Torts (Indianapolis:
Botts-Merril, 1938), PD·l71•176.

-u5. He creates a situation which is unreasonablJ dangerous
to others because ot the likelihood ot the action ot third
persons or inuimate forces. Ex8lllple: instructor permitted
a student to ride a bic1cle on a playground which was OTercrowded with other pupils. This resulted in an injury to another student.

6. He entrusts dangerous devices or instrumentalities to
persons who are incompetent to use or care tor such instruments
properl1. Example: instructor pel'Jlits students to use fencing
toils without superTision.
He neglects a duty of control over third persons whot
ot some incapacity or abnormalitJ', he knows to 'be
likely to inflict intended harm upon others. Example: failure ot instructor to supervise end control the conduct of a
bully on a play area.
7.

by reason

s. The indiTidual tailed to em.ploy due care to give
adequate nr.11ing. Example: iutructor who was responsible
tor supenision absented himself' trom the area.
9. Of a failure to exercise proper care in looking out
tor persons whom the individual bas reason to bell eve mar be
in the danger zone. Example: the physical education teacher
who did not clear the students from the area directly behind
the batter in a baseball game.

10. The individual tails to employ appropriate skill to
perform acts undertaken. Example: inability to pertor.m. first
aid when it should have been aain.ietered.
11. He tails to make adequate preparation to avoid hara
to others before entering upon certain condact where such
preparation is reasonablJ necessarf. Example: the inatru.ctor
permitted atudeats to use horizontal bar without a mat underneath.
12. He tails to inspect and repair iMtrum.entalities or
mechanical devices used by others. Example: the failure
to inspect flying rings and other hanging equipnent periodically.

There have been many articles, publications, and books written
suggesting sate procedures on the controlling ot these factors contributing to negligence.

By closel1 adhering to the :tollowing safety

reeoD111endations which were mad,e by Nash, Moen.ch, and San.born1 , the
11ay B. Nash, Francis 1. Moench, and 1enn.ette B•. Sanborn. Physical
Education: Organization a~d Administration (New York: A. S. Barnes
Ooapany, 1941), p. ~67-469.

-12physical education teacher and the coach may avoid liability suits
for negligence,

These recommendations are:

General Controls:
1. Avoid overcrowding in any events.
2. Do not violate building codes and fire regulations.
3. Forbid movement ot heavy objects by other than custodial staff.
4. Have all apparatus regularly and thoroughly inspected
and tested.
5. Have written repair and replaceDBnt procedures.
6, Install protective equipment according to best practice.
7. Vaka sure passageways and hallways adjoining physical
education :facilities are sate.
a. Employ reputable firms tor all construction work done,
and purchase only from reputable firms.
9. Be sure all areas and activities have f!!POd lighting.
10. Establish good custodial procedures in connection with
equipment, inspection, cleanliness, plant repair and
inclement weather conditions.
11. lttak:e traffic regulations in scheduling niglii activities.
12. Be sure training room procedures are sate. A'VOid in·
flammables and 118ke poisons inaccessible.
13. When new construction is planned, select an architect
with experience in school buildings and provide him with
advisory service.
Gymnasium:
l. Inspect apparatus frequently for splinters, splits, or
fraying.
2. Inspect all hanging equipmmt tor deterioret ion or
looseness.
3. Locate all equipment tor sate use and tor avoidance ot
hazardous conditions.
4. Develop proper methods of' moTing, staring, and cleaning
mats.
5. See that tloors are even, smooth but not slippery, end
properly cleaned.
6. Eliminate projections such as door knobs and drinking
fountains.
7. See that all doors and signs are properly located.
a. Plan bleacher erection and removal by qualitied personnel.
Pools:

1.
2.

3.
4.
5.

Provide non-slip surfaces on runways and in showers and
locker rooms.
Equip shower systems with mixers to prevent scalding.
Use liquid soap.
Keep floors, f'ootbaths and diving beards clean.
Provide the custodial staff with adequate into:mation
relative to maintaining proper hygenic co.Editions in
the pool.
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6.
7.

Observe safety regulations relative to depth, bottoms,
sides, walls, end ladders ot pools.
Provide aus::iliary rescue equipment.

Athletic Field:
1. Have bleachers and grandstands constructed and lll8inta1ned
by qualified personnel.
2. Fence outdoor apparatus and areas properly.
3. Be sure all plafing surfaces are tree from dust and
other such material.
4. Provide adequate space for all activities.
5. Be sure all playing surfaces are smooth, well drained
and level.
6. Plan playing rooms so they may be easy to supervise.
7. Use slaked lime tor marking.
a. Provide adequate personal equipmEllt for practice and
contests.
9. Plan adequate safety areas around all games.
10. Locate playing fields in proper relation to the sun.
11. Provide soft landing pits.
Camps:
l.

2.
3.
4.

5.
6.
7.
8.
9.

10.
11.

12.

Have regulations concerning the use and routing of
vehicles in camp.
Install adequate equipment and institute fire fighting
procedures.
Install safe electrical equipment and enforce proper use.
Construct and .maintain sate sw1D1Jlling and boating areas.
Exercise strict eontrol of drinking water area.
Install adequate lighting around the camp area.
Build and maintain roads and paths.
Eliminate obstructions in paths and around buildings.
Destroy poison ivy Blld other harmful plants.
Exercise adequate insect control.
Inspect stati'ways and hand rails frequently.
Superiise all canoe or field trips.

Playground:
l. Have no apparatus over fourteen feet high.
2. Have no apparatus in which children uy catch their feet
or be struck by a swinging part.
3. Have all swings tenced.
4. PrOTide soft landing pits under all swings, apparatus,
and slides.
5. Avoid "freak" apparatus where children may take undue
risks.
6. See that s118ll children's play areas are outside the
range ot batted balls, horseshoes, shots, javelins, or
anything else which may be dangerous.
7. Instruct children on how to use various pieces ot
apparatus.
e. Provide sufficient supervision to protect children from
dangerous acts performed by themselves and others.

-14In a negligent action, it must be proven that the defendant's
careless conduct caused injury or was the contributing cause of
injury.

There are four legal defenses which are available to the

teacher, coach, or principal.

Charles A. Bucher1 lists the following:

l.

Act of God - When a condition occurs that is beyond
the control of man.

2.

Assumption of Risks - When participating in an activity
that involves certain risks, that individual
asswnes responsibilities for those risks.

3.

Contributory Negligence - When the injured person does
not act as a reasonably prudent person of
his age should act.

4.

Proximate Cause of Injury - The negligent act must be a
direct and immediate cause of injury.

The courts of law in cases of alleged negligence take into account
the fact that persons operating under emergency conditions, such as
when the accident happened, cannot be e:x:pected to act as effectively
as they would under normal circumstances.2

The final decision, in

determining whether negligence was the cause of the accident rests
with the courts. 3

The old adage "An ounce of prevention is worth a

pound of cure," should be kept utmost in the minds of all school
employees, particularly the coach and physical education teacher. 4
1

Charles .A. Bucher, et. al., Methods and Materials for Secondary
Schools Physical Education--rst-;-"Louis: c. V. Mosby Company, 1961),
p. 262-263.
2

Reuther, .2.E.•
3

.£!!.• ,

p. 7 6.

Cyri 1 Garrison, "Have You_ Acted Negligently Today?" , Athleti c
Journal, XXXIX (December, 1958), p. 10.
4

Ibid., P• 46.

IRO MAY BE THE DEFENDANTS

Accidents are common among all ind1 viduals, but especially so
w1 th children.

Moat injuries are the fault ot the injured and not

due to the negligence of other parties.

However, on the other hand,

:many situations arise where harm can be directly attributed to acts

ot others.

When such cases arise, the law requires the person or

persona who caused the injury to ake reimbursement. 1
In this chapter liability suits in regard to accidents to pupils
while uader the care ot the school will be discussed.

When a pupil

or pupils are iavolTed in an accident, three legal parties :may be
involved as defendants:

the school districts (or school board as an

entity), school board members as 1ndiTiduals, and employed personnel
(teachers). 2
Liability £!School Districts
Under the co111110n law, goverlllllental agencies are im.uned from
damages caused by their negligence or by the negligence ot their
employees. 3 This principal of illlllunity doctrine, that is being used
today by ll8Il1 states in regard to their schools, originated in England

~eutter, £i.• ill.:_, p. 70.

-

2rb1d.

-16in 1788, when a famous English decision held that the doctrine of
sovereign i.rnmuni ty which was held by the state, extended to any
subdivision of the state.

This doctrine

was

later overthrown by the

English courts and in 1890 it was definitely established that a school
board or a district would be treated, with respect to liability,
exactly the same as a private individual or corporation. 1

In Englani,

this law interpretation holds true even today.
The first court case on record to test the immunity doctrine in
the state of Illinois was the

!2!£. .£!

!Valtham y,Kemper, 55 Ill., 346,1890.2

The decision of the court held that the doctrine cf sovereign immunity was
legal with reference to towns and counties. 3

In 1898, the court case of

Kinnare!.• City£!.. Chicago, 171 Ill., 3324 extended to the school districts in Illinois this immunity doctrine.

Although on many occasions

the courts have expressed displeasure with the immunity doctrine and
succeeded in obtaining a favorable verdict.
In 1959, legal history was made when the Illinois Supreme Court
overthrew the school districts immunity to tort liability in the suit
of Molitor!.• Kaneland Community~ School District. 5
their decision, the court stated

tt • • •

In reading

we accordingly hold that the

school districts are liable in tort for the negligence of their agents
1 Lee o. Garber, "Illinois Courts Overthrows Immunity Doctrine",
Nations Schools, LXIV (August, 1959), pp. 70-71.
2!!?!!•• p. 70. .

3Ibid.

-

4 Ib"l d..
-

-17and employees and all prior decisions to the contrary are hereby
overruled. " 1
In December ot 1962, a law suit arose in the state of Minnesota
to further test the "immunity doctrim" of the school districts.

In

this suit, Shanel.!.• Mounds~ School District, 2 a youngster was
permitted to use a slide that was alleged to be defective.

It was

held by the Minnesota Supreme Court that the immunity doctrine could
no longer be used as a defense for school districts, municipal corporations , or any govermen ta 1 un_i ts. 3
Although the weight of precedence ot previously decided cases
supports this doctrine of immunity, the trend is toward disregarding
the doctrine.

If immunity from liability were disregarded, school

districts could suffer tremendously from judgments that might be
ruled against them.

4

Liability£!. School Board Members _2!:. Trustees
Although most school districts and board members or trustees
are immuned from liability, the question is often raised as to the
possibility of school board members or trustees being personally held
liable for injuries that occur in schools of their jurisdictions. 5

2tee o. Garber, "School Districts Can Be Suedin'l.!innesota--.And
In Illinois; Is Your State Next?", Nations Schools, LXXXI April, 1963,
p. 66.

3fillt.
4 Clinton N. Fitzpatrick, Liability for Accidents in Physical
Education, (Unpublished Masters Paper, Eastern Illinois University,
Physical Education 530, July, 1960), p. 15.
5Ibid.

-

Mr. Harry Rosenfield, 1 commenting upon this aspect of liability,

states that because the members of the board are rendering a pupil
service, they must be granted freedom from liability under reasonable circumstances.
Nevertheless, if a board member does not a ct honestly and in
good faith, he is 'not protected from responsibility for his actions.
If i.t can be shown that the board members have either with gross
negligence or with intent deviated from statutory procedure, they may
be held personally liable for the consequences. 2
Liability of Teachers, Suryervisors,

~

Coaches

Statutes pertaining to teacher liability vary between the many
states, so, it indeed,

behooves each school employee to keep well

informed of the laws, as well as the current rulings on liability
cases in the state in which he is

em~loyed.

In the field of coaching

and physical education, one has to be :more alert :for accidents because
it is in this area of education that more accidents occur.
When examining some familiar court cases which contain acts of
negligence in athletics and physical education, one finds that in
many

cases the physical education teacher or coach was liable.
In MoITis !.• Union High School District, a high school foot-

ball coach was guilty of negligence when he permitted a boy to
parti.cipate in an athletic game when he knew or should have known

1Harry Rosenfield, Liability for School Accidents, (New York
and London:

Harper and Brothers, 1940), p. 41.

2iteutter, .££.•

.£!.i•,

p. 73.
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that by letting the boy partieipete, his injury may become worse or
may be the eause of another injury.

l

Mr. Samuel M. Fahr2 cites two contrasting cases where a wise

coach, through his actions, can prevent lawsuits and a careless
coach, derelict in his duties, can be sued for negligence.
In a New Jersey case, the court ruled against the
plaintiff who had received a broken arm while performing
on a side horse in a physical education class. Four
main reasons contributed to the decision. First, a
warning had been given that risk was always involved
in this aotivity. Second, the proper mats had been
placed in the correct areas. Third, the coach with a
student volunteer personally supervised the class.
Fourth, the coach had demonstrated the stunt beforehand.
Also, correct first aid measures had been taken. With
these facts, negligence would have been difficult to
prove.
In another New 1ersey case, the colrt ruled in
favor ot the plaintiff who had received serious head
injuries during a boxing match which took place in the
physical education class. Four main reasons were the
deciding factors. First, the student was matched
against a more developed opponEllt. Second, he was
unskilled in the event. Third, there was no warning
ot the dangers iI1Tolved in the match. Fourth, no
protective equipment was used in the bout.
A California court ruled that while ordinarily a pupil who

voluntarily participates in the school's

eompetiti~e

sports program

assumes the nor1118l rl sks ot the game for vlb.ich he has been properl1
instructed, the coach, the physical education teacher, or the non-

~ational Education Association Research Division, Who Is Liable
For Pu 11 In uries, (Washington 6, D. C.: 1202 Sixteenth Street, N.W.,
February, 1963 , p. 49.
2

Samuel M. Fahr, "Legal Liability tor Athletic Injuries,"
1ournal of Health, Physical Education and Recreation, XXIX
(February, 1958), p. 12.

-20immuned school district is liable for damages it the injuries
suffered in a game are aggravated by the negligent way the player
1
is remoTed :t'rom the scene ot the accident.
The coach and the physical education teaeher should always be
alert tor detective equipment.

In a recent Minnesota ease, the

school district and coach were held liable for eye injuries to
players who got lime in their eyes, when a solution

or raw

lime

was used to mark a football t'ield. 2
Due to the recent court decisions in Illinois and 'Minnesota,
the nllllber of liability suits against physical educators, coaches,
superTisors, and teachers may increase.

It would be a wise idea it

all educators would give considerable thougb:t to this problem of
liability.
l

ill!· t

p. 12.

21ohn Warren Giles, "Liability of Coaches and Athletic
Instructors," Athletic J'ournal, XI.II (lebruary, 1962), p. 25.

CHAPTER V

PROTECTIVE DASURES AGAINST LI.ABILITY
There are man.1 protective measures that schools use in protecting themselves trom liability suits.

In this chapter, the writer

will discuss fiTe ot the most current and acceptable protective deThese are:

vices.

releases and waivers, accident reports, accident

benefit plans, liability insurances, and remedial legislation.
Whether these devices are used "against" or "for" individuals in-

volved in liability suits, it seems that they are valuable to the
athletic and physical education departments and, therefore, should

not be discontinued.

-

Releases and .......
Waivers
.......................
.._.........
Releases and waivers are protective deTices used to help prevent

liability.

The practice of obtaining parental consent in writing tor

participation ia sports is a desirable public relations procedure.
However; school authorities need to be reminded that a parent or

guardian may not sign away the rights ot a min.or who experiences
negligence on the part of the teacher or coach.

If the parent tails

to bring suit, then the minor, it 1.njured, may sue tor dDages ia his
own b('halt.
l

l

Hughes , .2R..

ill.• ,

p. 290.
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-22Jlr. Charles Forsythe1 states that even though releases and

waivers have no value in court, they can possibly be used to help reduce the chances of a liability suit since :uany parents will think
they have waived their legal right to bring suit.

An example ot the

release and waiver documents can be found in Appendix I.
Accident Reports
All high schools should require accident reports.

Not only do

these reports serve as a protection to the school, but they also
bring a toeus upon the nature and cause ot the accident.
In all accident reporting, certain elemElltary steps must be
followed tor these reports are going to have a great deal ot influence
on the court's decision.

These steps are:

1.

All injuries, no matter how slight and no matter who the
victim, are to be reported, provided that the accident
occurred on property over which the school has jurisdiction, or occurred in connection with s::>me school
activity, or affected s om.e right of ,the school.
Frequently, what may seem to be e minor injury deTelops
into something ot major proportions.

2.

Every employee, regardless ot rank, should be required
to subllli t a report ot every accident to which he was a
witness, or of \\hicb. he was immediately cognizant.
Multiple reports are not always required if there are
many witnesses of an accident, but it there is but one
witness who is a school board employee, a report should
be required from him.

3.

Reports should be submitted only to the reporting employee•s
superior, unless otller officers are specifically designated
by the superintendent or the school board. The regular
channels open to the reporting emplo1ee are generally the
best guarantee that the report will receive proper attention.
Such reports should be delivered to no other person, except
upon specific permission ot the superintendent, end then
only upon proper identification.

1

.

Charles E. Forsythe, .Administration ot High School Athletics
(New York: Prentice-Hall, Inc., 1958), p. 33?.
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4.

Reports should be prepared and submitted illlll8diately;
under ordinary circwnstances a reasonable period of time
should not extend beyond twenty-four hours.

5.

Copies of accident report blanks should be strategically
distributed in key points throughout the school system,
and employees should be appraised of their availability.

6.

All pupils should be thoroughly informed of a definite
procedure to be followed in the event of any accident
in case an injury occurs when no teacher or school
employee is present. Part of an assembly program early
in the term may well be devoted to a short discussion
of this pupil responsibility. And a few words in the
student handbook might go a long way.

7.

It no nurse or doctor is assigned regularly to the school,
at least one person on the faculty should be trained and
qualified to render first aid treatment. The principal
should be responsible tor selecting some member tor
special training if there is no one on the faculty already
qualif'ied to render such service.

a.

Advance arrangements should be made with hospitals, clinics,
or other medical dispensaries to handle emergency cases.
It this is impossible, arrangements should be made in
advance tor emergency use ot neighborhood doctors.

9.

Parents or guardians ot an injured pupil should be notified in case ot serious injury. The principal should
have on file the parental name and business address and
telephone number of every student in the school, as well
as the address and telephone number ot their personal or
family physician. Such lists must be kept up to date.l

After tilling out the accident report, one should follow the
correct procedure in handling the report.

Stack and Siebrecht

2

offer some excellent steps to act as guidelines in the handling of
accident reports.
l.

These are:

The report should be forwarded to the agency designated

~erbert J. Stack and Elmer B. Siebrecht, Education tor Safe

Living (New York;

Prentice-Hall, Inc., 1957), p. 345.

2rb1d., p. 349.

in advance to receive such reports, the board's legal
department, the superintendent of schools, the business
Dl8nager or other stated official. Obviously the board
or superintendent must know what has happened.
2.

Copies of the report should be sent t:o all departmental
heads. This practice may require sending copies to
officials such as the superintendent, principal, safety
supervisor, all teachers of groups similar to that in
which the accident t:ook place, custodians, curriculum.
directors, business managers, and others ot like
responsibilities, including the police tor certain
types of accidents.

3.

A l"QUtine should be provided tor rectifying defects dis-

closed in the report, whether they are matterso:f' personnel
administration, equipmm t, or buildings and grounds.
Inaccurate and unsafe practices should be modified, and
structural detects should be corrected by the responsible
officials concerned.
4.

Efforts must be made to prepare materials for legal
defense in ease of an aae1dent. Volunteer efforts along
this line may be disastrous; hence, this step should be
undertaken only after consultation with the lawyer for
the defense, sl. nee materials such as photographs,
affidavits, procuring expert witnesses, statistical
studies ot past experience, and the like are inTOlved.

5.

Periodic summaries of the accident reports should be l!Bde
to isolate recurrent types of accidents and accident trends.
Intelligent handling of' carefully prepared accident reports,
coupled with a continuous analysis ot accident causes and
a systelll8tic attempt to eradicate them, is a most
efficacious weapon in the hands ot safety educators and
school board officials.

Accident Benefit Plans
It seems quite evident that, despite all precautions, accidents
will occur whenever people participate in vigorous competitive games
and sports.

1

When an injury occurs, school districts or parents can

1Harry Alexander Scott, Competitive Sports in Schools aDd
Colleges (New York: Harper and Brothers, 1958), p. 328.

-25-

be rel1eTed ot the payment ot •die al expenses by insurance pla na
which protect the board, coach, parents and students.

1

In the past, commercial companies have shown little interest
in sports insurance because ot the hazards involvetl in sports
participation.

Wisconsin has pioneered the :movellellt ot th8 State

High School Athletic Association Insurance Plans.

The Wisconsin

Pl.an, as is true with many similar insurance plans, is a nonprofitable, selt-insured, financial benefit plan covering athletics,
or physical education classes, or all injuries in the school regardless of the aetivity. 2
plans are:

The usual costs which are covered by these

doctor and surgeon tees, hospital care, anesthesia,

x-ra7, med.icatiou and dressings, laboratory tests, ambulatory
service, use ot operating room and nursing fees.3
Mr. 011 ver B1Td4 lists two types ot beneti t plans whi cb. are

tound in •D.Y high schools tOd.ay.

'l'bese are:

l.

Pupil Benefit Plan: This covers every injury while the
student is enpgei in a sehool activity in the classroom,
on the playground, in the gym, in the shop classes, a:ad
in the laboratory. The plan coats $.50 per pupil per year.

2.

Athletic Benefit Plan: This is usually divided into two
parts: (l) cover&Pt~ all sports, costing $2.50 per
school year, and ( 2) coverage tor all sports except football, costia.g $1.25 per school year.

11esse F. Williams, Clifford L. Brownell, and 11.mon L. Vernier,
The Administration of Health and Ph sical Education (Philadelphia and
London: w. B., Saunders CompaDJ, 1958, p. 228.

~upes, .22.• cit.•

p. 140.

3 Glea W. Howard and Edward Jlasonbrink, Admi~stration of Ph1a1oal
Education (New York and Evanston: Harper and Bow Publicatiou, 1963),
p. 2f2.

"o. E. Byrd, School Health Souroebook (stantord, Calif.:
Stanford Un.iTersity Press. !9!5), p. 290.
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Liability Insurance
In recent years, boards of education and teachers have adopted
the policy of resorting to insurance as a means of protection.

It is

a sound policy for everyone.l
Some states authorize the school districts to purchase liability
insurance.

In those states where there is no statutory authorization

for such purchases, it is up to the individual to purchase insurance

from a private insurance company. 2

The people in health, physical

education, and recreation may purchase liability insurance through
the American Association of Health, Physical Education, and Recreation.
The cost of such a policy is one dollar per yel:ir and this provides
$10,000 protection against legal liability and for the cost of

defense even if the suit is without justification. 3
If liability insurance is going to be purchased, activities
such as field trips, swimming pools, tennis courts, diving boards,
school camps, and other aspects of the school system should be
stipulated in the policy. 4
Rosenfield 5 lists three general types of liability policies
available.
1.

These are:
Public Liability Insurance:

\nnia~ .2E.• ill·,
2

Stack, £1?..•

£11.,

p. 322.

p. 350.

3

AAI-IY.tl:R, Journal of Health
XXX: (January, 1960 , p. 45.

4stack, £1?..•
5

This covers the board of

Ph sical Education and

£..!.:!?..., p. 35?.

Rosenfield, .2E.• cit., P• 137.

Recre~tion,
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education and specified members of the staff, such as
superintendents, instructors and principals, against
injury to non-employees of the board.
2.

Employer's Liability Insurance: This covers the board
and designated staff members sgainst injury to the
teaching and clerical staff.

3.

Contingent Liability Insurance: This covers the board
in automobile accidents involving the employee drivers.

Remedial Legislation
Remedial legislation is a form of legal defense against liability
that roore educators are beginning to advocate.
The legislation that Joseph T. Satterfieldl in the September,
1950

is~::ue

of Phi Delta Kapp!:i proposes is a sample of this renedial

legisl:;tion.

It is as fallows:

Section 1 - An action may be maintained against any
board of school trustees or board of
education in its corporate character for
an injury to the rights of the plaintiff
arising out of oo.me act or omission of
such board of school trustees or board
of education or its agents or employees
and such bol:ird of school trustees or
board of education shall be liable in
the name of the school district, for
any judgement against the district, on
account of injury to persons or property
because of the negligence of the di strict,
its officers, agents or employees.
Section 2 - Each board of school trustees or board of
education shall protect any member of its
supervisory or administrative staff from
financial loss and expense arising out of
any claim, demand, suit, or judgement by
reason of alleged negligence or other act
resulting in accidental damage to destruction
of property within or w1 thout the school
building, provided such member or e:nployee,
at the time of the accident resulting in
such injury, damage or destruction, was
a·cting in the discharge of his duties within
the scope of his employment or under the
direction of such board of education.
lTed J. Satterfield, "The Teacher Pays,"

XXXII (September, 1950) pp. 9•10.

The Phi Delta Kappa,

-28-

Section 3 - A school district may insure the members of
its board ot trustees or board ot education
the teacher and other employees against 811Y
liability, other than liability wh ieh ey be
insured against under the provisions of
Workm.ens' Compensation Insurance Act, tor
injuries or damages~ due to their alleged
negligence, either by self-insurance, or in
uy insurance company authorized to transact
the business of such insurance in the state;
the premium for such insurance shall be a
proper charge against the general school fund
ot the district.
Section 4

~

The board of trustees or board of education ot
&.JlY school district in the state shall provide
tor· the protection of school persons in the
district transported tor all school purposes
or activities in district owned, operated,
leased, or controlled motor Tehicles, against
injuries or damages arising out of the operaticn
thereof', ei tm r by self-insurance or by the
purchase ot 1.Dsurance from. any company authorized
to transact the bu.siness of such insurance in the
state; the premium. tor such insurance shall be
proper charge against the general school fund of
the district, provided however, any insurance contract covering such risk shall contain as a condition, precedent, a clause or provision expressly
waiving the defense, 'by the insurer, that the
school district is engaged in a governmental
tun ct ion.
It the transportation of pupils and other persons
is let out under contract, the contract shall
require the contractor to carry indemnity ar
liability iuuranoe against negligenoe in such
amount as the board designates.

Section 5 - The board of trustees or board of education
of any school district may enter into contracts
ot insurance covering all activities engaged
in by the district, and contracts covering
medical and hospital benefits tor students
engaged in athletics, physical education, and
other organized school acthi ties and to pay
the necessary premium thereof.

CH.APT.ER VI

SUMMARY
Coaches and physical education instructors in the public
schools have definite legal responsibilities with regard to accident
prevention.

The common-law concept of sovereign immunity still

protects some teachers when they are confronted with a liability
suit.

It is, however, being challenged judicially and is being

seriously reconsidered legislatively.
The individual in physical education encounters an increased
number of risks due to the vigorous nature and broad scope of the
activities involved.

Because of this, the instructor must be alert

at all times to avoid accidents and injuries.

Inadequate medical

supervision, faulty protective equipment, improper conditioning,
poor officiating are some factors which promote injuries.
State legislators, associations, and other grou9s have formulated protective devices to help relieve the burden of a liability
suit.

Accident reports, accident benefit plans, liability insurance,

releases and waivers, and remedial legislation are a few of these
devices.

Many of these may also be used as a means of determining

the nature of the accident and where it occurred.

A wise instructor

should take the necessary steps in reducing its reoccurance by
removing the causative factor.
Because the value of the monetary awards given in liability
-29-
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suits today are extremely high, the teacher should know the laws an4
statues regarding liability of his respective state.

To acquire this

information, one should write to his respective state or CO\lJlty super•
intendent ot schools.

This paper on legal liability in athletics a.ad. physical education was developed to bring the problems involTed with liability into
clear focus tor the beginning coach and phJ'sieal educator.

The be-

ginning coach ud physical educator should have a deep insight into
this problem. to ayoid being subject to various liability suits.
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APPENDIX I

CONSENT OJ' PARENT OR GUARDIAN AND

WAIVER AND RELEASE
In consideration ot the acceptance by the Department ot
Physical Education ot the registration of my son (daughter) tor
physical education to be conducted and held under the auspices of
said department in any school building d esigneted by the department ,
I do hereby consent to such registration and such entry and I, for

and in b ehalt of my said son (daughter) , and f'or myself, 'lff1 heirs,
executors, and adlld.ni strators, do hereby waive any and all right,
claim or cause of action tor daages tbst my said son (daughter) or
I 1111selt may hereatter acquire, or might claim to acquire as against

the City ot

and the Board ot School Directors,
--------------~--~
and their agents, employees, and representatives, by reason of any
injurf or injuries that he may in any manner or tor any cause suffer
or sustain during his participation in any such physical education
activity or athletic contest; and I do hereby release the said Board,
and their agents, employees, and representatives trom any and all
liability to 1If1 said 9on (daughter).

Dated at - - - - - - - - - - this - - - - - - - - - day ot - - - - - - - - - - - - - ' 19_ _ _ _ _ _ _ _ _ __

In the presence ot:

FATHER

(SE.AL)
{If no fatha;

aether

or guardian must sign)
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EASTERN ILUNOIS UNIVERSITY•••AOCIDENT REPORT FORM

(To be filed in the Health Senice within 24: hours after accident)

-------------

M

1

Name

2.

3.

Address -------------------------------------------Elem. pupil ___ :e:.s. student ___ College Stment - - - - !'acultJ
Employee _ __

4.

Date ot accident

5.

Person in charge when accident occurred - - - - - - - - - - - - -

6.

Where did the a coident happen?

7.

What kind of an accident was it?

a.

What was the nature of the injury?

9.

What part of the body was i n j u r e d ' ? - - - - - - - - - - - - -

------------

Sex:

-- --- ---

l.

Age

Time accident occurred (hour)

~--

(Be speci f1. c)

(Fall, blow, etc.}

(cut, bruise, fracture, etc.)

10.

What caused the accident?

(unsafe act, unsafe equipment, tool,etc.)

11.

What imllediate action was taken?
service, etc.)

12.

If a doctor was called wr1 te his name here:

13.

What recoJIUlendationa do you J:llve tor preventing other accident of

(first aid, referred to health

this type? ------------......------------------------------

14.

S i g n e d - - - - - - - - - - - (faculty member or employee)
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.APPENDIX III

ST.ATE REGULATIONS RELATING TO TEACHER LIABILITY1
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to carry liability
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court.
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upheld.

Suit against district
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situations.
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flux due to 1961 and
1962 supreme court
decisions.
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Districts authorized
to obtain liability
insurance. Waiver at
defense of governmental immunit1
llld.ted to extent of
insurance coverage.
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x
Group insurance dis•
approved bJ imuranee
departan.t.
10,000

x

Legal-aid tund proTided.

Nevada

x

New Hampshire

x

New J'erse7

x

New Mexico

x

North Dakota

x
x

1

1

Enacted common law
into statutol'Y form.

2

Oomaon law abrogated
by statute.
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x

New York
North Carolina

x

x

x

x
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State Tort Claims Act.
Districts authorized
to obtain liability
insurance.
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Insurance companies
recommended by state
association.
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x
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School districts
ma int a1 n complete
autonomy.
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Recovery up to amount
of insurance permitted.
10,000
10,000

x

x

Wyoming

0

.....
•0 "'

.-4

::s .... c.>.d
lrJ;: ,!C ~ "i

10,000

x

l')

OaJ::S+>

x

Wisconsin

0

p.. .-4 ~.,,.

Virginia

x

§~

sz;o

DJ

4-1
0
CD

::s

0

II)

10,000

West Virginia

J..

Q)

l

x
x
x
x

Washington

01!

.t'. es 8

Vermont

Utah

4-1 JI<

+> ....
co +>
+> co
(I) ....

x
x
x

Texas

~a

()

OJ

'a

mo

Q)

Ol

10,000

2

10,000

1

x
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School laws indicate
district not liable
for in jur 1e s.
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1

1

Common-law immunity in
effect for injuries
sustained in classes.

1

Sate-place statutes
in effect.
Permissive saveharmless.

